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November 2006 saw the first batch of additional regulations from the Education and 
Inspections Act 2006 come into force. This mammoth Act will not have completed its 
gestation period until after July 2008 making this is a regulatory roll out of epic 
proportions. The Government’s previous strategy of dramatically increasing funds for 
education, increasing inspection and increasing control over procedure has failed to 
deliver the desired results (as outlined in previous Civitas reports). Now this latest 
attempt at school reform will ensure that the entire sector will be in a constant state of 
revolution for over two years as new procedures replace the old. 
 
This report concentrates on the aspect of the bill that is meant to give schools the option 
of greater independence. This is then contrasted with the international evidence for 
school reform, the evidence that this bill was originally based on.  
 
Trust schools  
 
Trust schools appear in the Education and Inspections Bill as a minor alteration to the 
‘Foundation school’ concept which was devised to allow some schools independence 
from local and central government, specifically in the areas of employment of staff, 
management of school property and admissions arrangements. The new initiative allows 
independent organisations, such as businesses, community groups or higher education 
institutions, to become part of the governing body of a school. The argument for their 
introduction is that ‘schools do best when they work in partnership and collaboration 
with others, pointing to the experiences of Specialist schools and Academies serving 
deprived areas.’1
 
This policy, at its best, could reflect the way in which schools were traditionally 
established by organisations such as churches, colleges and charities and work to 
regenerate bonds between schools and families. It could also offer more diversity and 
experimentation in the state education sector as different groups address the diverse 
needs of local schools. The initiative also allows trusts to expand into federations or 
networks of schools, offering the perfect opportunity for successful groups to extend 
their management. This could happen so long as, at the same time as bringing in Trust 
schools, the state management could take a step back. 
 
Unfortunately, Trust schools as they have emerged are defined in the main by what they 
are not:2

- Trusts cannot be created without consultation with local authorities, local 
parents and (if necessary) the schools adjudicator3 

- They are not independent of local authorities4 
- They are not independent of central government; the secretary of state has the 

power to remove and add trustees to foundations5 
- They do not have, nor are they able to introduce, their own student selection 

criteria6 
- They are not independent of any National Curriculum requirements 
- They are not exempt from any part of OfSTED’s intrusive inspections regime 

  
In addition, the Education and Inspections Bill has managed to increase the number of 
mandatory procedures and powers that government organisations have to intervene. The 
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admissions code has now been tightened, which includes a ban on interviews, and its 
enforcement strengthened so that now ‘admission authorities must “act in accordance” 
with the Code, rather than having to have regard” to it’.7  OfSTED now has a new role 
investigating complaints made by parents. Foundation schools (including Trusts), in 
particular, now need to establish ‘Parent Councils’ to consult on school policy and have a 
new duty to ‘promote community cohesion’.8 This suggests that not only are statutory 
duties established with the aim of providing a school’s pupils with additional rights, but 
also of getting schools to conform with nebulous social objectives. This educational 
‘mission creep’ can only disrupt the already tough challenge schools face in educating 
their pupils.    
 
A Trust, in this context, only adds another layer of management to a school on top of 
the statutory procedure that is already in place. Considering the number of detailed 
procedures that the bill requires of local authorities and schools, none of which Trust 
schools are exempt from, it is difficult to imagine what significant difference in policy 
they could enact. 
 
So why create them? The regulatory impact assessment of the Education and Inspections 
Bill emphasises how ‘it would be for the body forming a Trust to meet the costs of its 
establishment and any ongoing administrative costs’ and that ‘Trust members and 
directors would be unpaid’. Trusts, therefore, cost the government nothing. However, 
they do offer the opportunity for responsibility, if not control, to be delegated from the 
government to a different management team. Trusts will be given the duty to follow all 
the procedures that the government has set out. If those procedures are not carried out 
(or even if those procedures are carried out but the results for students remain 
unacceptable), the responsibility will rest with the Trust. When Trusts fail, the Secretary 
of State even has a ready-made power to take decisive action to intervene: remove the 
Trust9. 
 
So the actual benefits of Trusts are: 
 

- Their management work for free 
- They take responsibility but do not have any power 
- They are expendable, allowing a minister to take bold decisive, if ultimately 

ineffective, action whenever a school is failing, by breaking up their managing 
Trust 

 
Measured Against The Overseas Evidence 
 
The 2006 bill allows government to retain control of school organisation. However, the 
missed opportunity is the greater engagement of parents. The original intent of the bill 
was to put parent choice at the centre of the reform. Ruth Kelly’s foreword to the 
original white paper ‘Higher Standards, Better Schools for All’ explained ‘we must… put 
parents at the centre of our thinking, giving them greater choice and active engagement 
in their child's learning and how schools are run’. 
 
Several European countries have managed this through a simple mechanism of making 
parents interest in a school the primary consideration when allowing new schools to 
open or successful schools to expand and giving local government a limited advisory 
position. The government’s own report on overseas evidence,10 which was 
commissioned to back up the recommendations of the original white paper, admired, for 
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example, how parents’ ‘right to supply’ education to their children is enshrined in the 
Dutch constitution. These rights extend to ‘the freedom to found schools; to receive 
public funding; to organise teaching; and to determine the principles on which schools 
are based.’ The government’s proposals, expressing a desire for schools to federate under 
the new trust system, reflects, in particular, the positive evidence of ‘chains’ of successful 
schools operating in the Netherlands since they introduce economies of scale and allow 
greater risk management.  
 
The regulations as set out in the actual Education and Inspection Bill, by contrast, have 
the outward objective of allowing parent choice but put roadblocks between the choice 
and their being carried out. Schools are not able to set up in areas with an excess of 
demand for good education, like commercial enterprises. Instead they have to be 
‘commissioned’ by local authorities: ‘Local authorities will act as commissioners of 
school provision and as the champions of parents and pupils in their area, responding 
appropriately to their needs.’11 In other words, the parents and pupils will be ‘consulted’ 
on their views by a local authority, which will then decide what is best for their needs on 
their behalf. Independent organisations will not be able to engage with parents directly and 
will have to negotiate with local government. Hence ‘the local authority will take 
responsibility for school organisation decisions... with the Schools Adjudicator 
continuing to settle any disputes. Of course, in reaching any decision the local authority 
(and the Adjudicator) will continue to take into account the impact on overall standards 
in an area, which may include effects on neighbouring schools and value for money.’  
 
So local authorities still make planning decisions by default and anyone opposed to them 
will have to take the case to a higher authority. Despite their being ‘a presumption in 
favour of school expansion’ in the case of good schools, the local authority will be able 
to put up any number of objections to such expansion. When holding a competition for 
the commissioning of a new school, local authorities will have the option of proposing 
traditional foundation or community schools that they will run themselves. Essentially, 
the situation for running current schools and opening new ones remains the same as 
before. Local authorities are now called ‘commissioners’, parents and charitable bodies 
remain as walk-on extras.  
 
How did the major point of this reform become so sidelined despite the original 
intentions? To get some idea, we can examine three specific examples of school choice 
schemes overseas and how the government has interpreted their results. 
 
Charter Schools in the US 
 
Charter schools are perhaps the closest relative to the proposed trust schools. They 
differ from trusts in that the schools can be run for profit as well as charitably and that, 
once contracted, they are given significant managerial independence from government. 
Like trust schools, they are commissioned or ‘chartered’ by a local authority to provide 
an education and funded by the state on a per-pupil basis. The theory is that their 
continued chartering is predicated on the school attracting pupils and reaching 
standards set for them. The amount of independence charter schools are given varies 
from state to state (and only 40 US states have a charter school system at all). They are 
not meant to replace the system of public schools, so much as introduce competition 
into the state-funded sector in order to drive up standards. Charter schools are 
particularly likely to be commissioned in deprived urban districts. They are a hot topic, 
with activists both supporting and opposing the introduction of charter schools. Free-
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market school reforms are considered a threat to the public sector monopoly that 
teachers and their unions currently enjoy and, as a consequence, the charter school 
debate is not merely an argument about results but also about ideology. 
 
The Prime Minister’s Strategy Unit’s report describes the evidence for the success of 
charter schools as ‘mixed’ and goes on to claim that this demonstrates the importance 
of proper government oversight of the system. But this misses out an important 
element of the charter school debate in the United States: it is not that the success of 
charter schools depends just on which state policies you are looking at but even more 
on what methods are used to gather results and who is doing the study. Taken as a 
whole, most studies on charter schools have revealed slow but steady improvements 
over traditional public schools, particularly as the new system has become more 
established: 
 

‘Nationwide, a higher percentage of students in established charter 
schools are judged proficient on the state reading and math 
examinations than in the nearest traditional public school. If a charter 
school has been operating for more than nine years, ten percent more 
students are scoring at or above the proficiency level in both subjects.’12  

 
However, one specific and prestigious report produced by a government agency -the 
National Centre for Education Statistics- (based on data from a study nicknamed ‘the 
Nation’s Report Card’) contradicts this general trend and even claims the opposite. The 
different studies’ conclusions are inconsistent and the evidence is not so much mixed as 
polarised. It would therefore be useful to know which side of the debate (if either) is 
actually using good methods to come to their conclusions. 
 
The latest edition of the NCES report13 came in August 2006. Anti-choice advocates 
seized upon it to advance their attack on school choice. The New York Times reported this 
as ‘Fourth graders in traditional public schools did significantly better in reading and 
math than comparable children attending charter schools.’14  The report concluded that 
charter schools produce results worse than ordinary public schools, with reading results 
4.2 percentage points and maths 4.7 percentage points lower than public schools. In 
using this as evidence to condemn the charter school system, however, a crucial caveat 
that the report’s authors inserted was missing from the debate: ‘the data are obtained 
from an observational study rather than a randomized experiment, so the estimated 
effects should not be interpreted in terms of causal relationships.’15 Hence the report 
could claim very little about the efficacy of charter schools, it could only correlate certain 
factors to other factors. 
 
How did this report find that charter schools produced worse results than the standard 
public school system? It was by using the baroque methodology of ‘Hierarchical Linear 
Modeling’ that was employed, according to the authors, ‘because such models 
accommodated the nested structure of the data (i.e. students clustered within schools) 
and facilitated the inclusion of variables describing student and school characteristics.’ In 
brief, the method involves taking a ‘snapshot’ of student performance (in this case, 4th 
grade students) and comparing them against identifiable student and school variables that 
are also likely to affect student performance. The study then attempts to abstract these 
variables (using multiple regression models), leaving what is meant to represent the 
average difference between a charter schooled and a public schooled pupil. Hence, rather 
than a randomized study that reviews the performance of a set of students in a charter 
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school against a public school control group, this study takes a non-randomized sample 
and then attempts to account for the selection by off-setting the known variables that 
may bias the study. This is a complex task that could lead to a number of problems: 
 

1. A variable is accounted for but by using an erroneous model (due to previous 
research being limited or erroneous). 

2. A variable that should be accounted for is ignored (60 variables are considered in 
this particular study, thus it would be easy to miss another important one out 
through simple human error). 

3. An ‘invisible’ variable that cannot be measured by normal means biases the 
study.  

4. A variable is incorrectly measured or accounted for. 
 
The authors warned of one such invisible variable:  
 

‘charter schools are “schools of choice.” Parents may have been attracted 
to charter schools because they felt that their children were not well-
served by public schools, and these children may have lagged behind 
their classmates. On the other hand, the parents of these children may be 
more involved in their children’s schooling and provide greater support 
and encouragement. Without further information, such as measures of 
prior achievement, there is no way to determine how patterns of self-
selection may have affected the estimates presented.’16

 
Hence, the fact that this study contained no longitudinal element (i.e. performance 
improvements measured over time) means that one variable cannot be accounted for at 
all by the study: previous performance. Since previous performance could be correlated 
to the attendance of charter schools (but how we cannot say from this study), the 
variable would remain ‘cloaked’ beneath the very variable the study is trying to measure: 
namely the effect (not mere co-incidence) that charter schools have on performance. The 
authors acknowledged this tremendous weakness although those already pre-disposed to 
oppose independent education on principle have ignored it. 
 
The more catastrophic error, however, was in the measurement of a crucial poverty 
indicator. This is very important for giving charter schools a fair hearing since they are 
disproportionately set up in school district areas in the greatest need of reform – often in 
areas with the greatest level of poverty. Indeed, one of the greatest benefits of charter 
schools is that they have been seen to raise standards amongst the least well-off in 
society. This study, however, failed to show the extent to which charter schools take 
students from impoverished backgrounds and therefore not only failed to show the 
extent to which charter schools particularly cater for the least well-off, but also failed to 
account for poverty as a factor correctly, which has significantly skewed the results. The 
indicator the study fallaciously used was eligibility ‘for free/reduced–price school lunch’. 
Yet, as the Centre for Education Reform17 points out, some charter schools do not have 
facilities to provide lunch at all, others do not provide lunch with the licensed services 
that the free lunch program requires while others have a high number of students that 
have packed lunches and would not even apply for the program. South Carolina does not 
even consider charter schools eligible for the free lunch programme at all because they 
are not mentioned under the state law governing it. Hence, the very nature of some 
charter schools has meant their students are disproportionately ineligible for free school 

 5



lunches regardless of their background. Neither the authors of the study, nor anti-charter 
school activists, have tried to refute this destructive response to the NCES. 
 
In sum, the NCES study uses an obtuse methodology that could never hope to draw 
clear causal relations under the best circumstances and simultaneously requires 
negotiating a tightrope of variables where one error in accounting would be enough to 
seriously disfigure the results. Even in addition to these obvious setbacks created by the 
very conception of the research proposal, the study itself was conducted so poorly that it 
was unnoticed (or unacknowledged) that a major poverty indicator biased the whole 
study against charter schools! 
 
This comes against the background of evidence that suggest charter schools have 
significant performance value over their public school counterparts. Caroline Hoxby 
has conducted many studies on charter schools. One recent one was based on a method 
that provided exactly what the NCES study failed to: a randomized sample with 
performance measured longitudinally. She utilized the long waiting lists of students 
hoping to enrol in several Chicago charter schools to develop a randomised selection in 
order to compare ‘apples to apples’. Students from a similar background who all had 
parents that were hoping to get their children into the new charter system, were split 
into those who won the lottery for places at the school and those that were ‘lotteried 
out’. Hence both samples were the same apart from the luck of the draw for limited 
places. The results were compelling: 
 

‘After following both groups of students, we found that the lotteried-in 
students who attended charter schools had math and reading 
achievement that was about 6 percentile points higher than lotteried-out 
students who continued in the regular public schools. These gains were 
achieved after only a couple of years. If we extrapolate the gains to an 
entire primary and secondary education, a student could gain almost 
four grade equivalents by being in the charter schools as opposed to the 
regular public schools. Ultimately, we won't need to extrapolate because 
we'll continue to follow the students until they graduate from high 
school. Studies like ours, which use the randomized method and follow 
children over a long period of time, are undoubtedly the best way to do 
research on charter schools.’18

 
The Goldwater Institute carried out another study on a wide sample in Arizona. They 
tracked the performance over time of 60,000 students in 873 charter and public schools. 
The study found ‘charter school students, on average, began with lower test scores than 
their traditional public school counterparts, and showed overall annual achievement 
growth roughly three points higher than their non-charter peers. Charter school 
students who completed the twelfth grade surpassed traditional public school students 
on SAT-9 reading tests.’ 19 We can see from this Arizona study where the NCES 
report’s blind spot has proved fatal to interpreting its results. The NCES took average 
grades at the national level between public and charter schools, but in doing so, they set 
the baseline expectation for charter schools students too high, probably because of their 
failure to take full account of the various poverty indicators that should have suggested 
that charter schools face a tougher job of teaching. Studies that measure performance 
improvement rather than performance itself indicate not only that charter schools offer 
more value than traditional public schools, but that their teaching is of benefit to some 
of those worst-off students in the public school system. 
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No study, based along a similarly rigorous test of the value added to students’ 
performance by a school over time, has contradicted these conclusions. This seems to 
leave ‘snapshot’ studies that employ hierarchical linear modeling sniping at the sidelines 
as charter schools continue, generally, to offer a better standard of education for some 
of the least well-off in American society. 
 
Unfortunately, the Government’s own report ended at the point of acknowledging that 
charter schools were controversial in the US rather than establishing that high quality 
studies show a specific trend of charter schools having a positive effect. 
 
New Zealand 
 
The government’s overseas report relies heavily on the supposed ‘cautionary tale’ of New 
Zealand to argue that careful controls need to be placed by government on any system of 
school choice. This is meant to be a clear case of unrestricted choice creating more 
segregation by ethnicity and socio-economic background, although even the 
government’s report acknowledges that ‘New Zealand retains relatively low levels of 
social segregation compared to other countries in the OECD.’ 
 
New Zealand de-regulated a previously centralised and bureaucratic education system in 
1989. The Ministry of Education was reduced in size and much of the management was 
localised to a board of trustees for each school. The reform has the same flavour as 
Britain’s foundation schools, although with much greater autonomy given to head 
teachers and applied to the entire education sector. Zoning, the selection of pupils 
according to where they live, was abolished allowing students to apply for any school. In 
1990, in a further policy shift brought on by a change of government, many of the 
regulations governing how schools should select students in the case of over-subscription 
were removed. During the years following these reforms, several academics (including 
Fiske and Ladd) argued that there was an increase in ethnic and economic segregation 
due to good schools having the ability and incentive to attract the best (or easiest to 
teach) pupils, leaving the less well-off with fewer (and worse) school choices. 
 
The government’s report attributes this result to the de-regulation of the student 
selection process. Yet this ignores one of the flaws in the New Zealand choice scheme: 
stagnation at the point of supply. The Frontier Centre for Public Policy notes: ‘The key 
problem with the New Zealand program lies in the fact that the government retained 
ownership over school facilities, and has been reluctant both to spend money expanding 
popular schools and to close unpopular schools.’20 This would explain how good schools 
filled up rapidly (and so could afford to pick good students) while poorly performing 
schools could continue in stasis in full knowledge that there was 

a) little risk of the school being made to close 
b) little risk of new schools being founded in an area that already had enough places 

for every child (even though some of those places were in failing schools) 
 
Since the UK reforms do not introduce a significant change to how new schools are 
opened, we can see why school admissions have to be regulated more closely to cope 
with the unsatisfied demand. It is not parental choice itself that has a segregating impact 
and that needs to be fettered; rather regulation at the point of supply necessitates ever 
more regulation at the point of demand. By contrast, in New Zealand ‘Private schools 
have been found to be less racially segregated than public schools simply because they 
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draw upon students from larger geographic areas. A major inhibitor of greater diversity 
in private schools is the difficulty of many parents to pay for both public school taxes 
and private school tuition.’21

 
It should be noted that even within the public sector (with choice limited to schools that 
were already established with little in the way of expansion) ‘Maori and Pacific Island 
families made the greatest use of choice when zoning was removed. The proportion of 
Maori attending “non-local” schools rose from 21 percent in 1990 to 39 percent in 1995 
and for Pacific Island students from 18 percent to 38 percent.’22And of those left behind 
in failing local schools their remains little empirical evidence to suggest that they were 
worse off then before choice was introduced.23 Of course, we should note that whether 
those left behind were better or worse off than before, they were still left out in one 
crucial respect: the least-off were less likely to be selected by the schools that were 
shopping around for the best pupils. This, however, was not due to the selection process 
in those schools but because of the inability of the system to allow new public schools to 
be created in areas where there was a perceptible demand. 
 
Universal Vouchers in Sweden 

Sweden’s universal voucher scheme introduced in the early 1990s reformed their school 
system simply by allowing independent schools, under a few well-defined conditions, to 
receive public funding. The reform was not eye-catching at first. As Michael Sandstrom 
explains:  

‘In 1991 the incoming government introduced the new legislation 
rapidly, with a minimum of committee work and hearings. Also instead 
of attempting to introduce ‘optimal’ legislation, a few simple steps were 
taken that ensured a larger role for independent schools. Probably, few 
people realized quite how radical the reform was…by establishing the 
right of independent schools to receive public funding, it created new 
opportunities for independent schools, without creating an immediate 
“threat” to teachers and other interest groups.’24  

The reform left the public sector intact and today there remain public ‘compulsory’ 
schools still managed by local districts. However, there has been a surge in the number of 
publicly funded independent ‘free’ schools: ‘at the time of reform there were only 70 
independent schools educating less than one percent of the students, today there are 
almost 800 independent schools, educating almost one tenth of all students.’25

Independent schools tend to be somewhat smaller than normal public schools. Parents 
are free to choose any school, municipal or independent, regardless of where they live. 
Recent research has been able to delineate some changes that the new system is bringing 
about. Sweden’s National Agency for Education has noted ‘On average pupils in 
independent schools have higher merit ratings than pupils in municipal schools’.26 This is 
a significant result in a school system that is already known as a relative success amongst 
European countries. The NAE has also noted that ‘the range is wider across independent 
schools overall.’27 This can be partially explained by how some independent schools cater 
for students with various special needs.  

So who is benefiting from these higher merit ratings from independent schools and 
who is taking up a school choice? Jenny Kallstenius,28 while conducting research in two 
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Stockholm school districts for a thesis due to be completed in December 2008, has 
found several different groups taking advantage of school choice (this includes those 
taking up places in independent schools and those choosing public schools other than 
by location): 
 

1. Students with ‘highly educated and employed parents.’ 
2. A smaller number of students from a background of ‘unemployed parents and 

those with a low education... who make an active choice.’ 
3. Students (and parents) ‘with an ethnic minority background who chose to leave 

the ‘immigrant dense’ suburban schools to attend an inner city school with a 
large proportion of pupils with an ethnic Swedish background’. 

 
The third category of students suggests that far from increasing ethnic segregation, 
school choice in some circumstances is actively encouraging inter-ethnic mixing and 
cultural assimilation within schools. The families of these students took up this choice 
because ‘the change of school gives them the chance to be a part of an environment 
characterized of a higher percentage of ethnic Swedes, to a greater extent be “a part of 
the Swedish society”, to develop a “better” language and to get a “better” education.’ In 
addition, ‘the pupils... claim that they “come closer” to the Swedish society, develop 
networks with ethnic Swedes, learn better Swedish and gain a higher status’. In inner-
city schools in particular, this de-segregation of the school system applies to socio-
economic groups as well as ethnic groups: ‘inner-city pupils get a school characterized 
by socio-economic and ethnic diversity, a heterogeneous environment that better 
reflects today’s Swedish society. Public inner-city schools, as a result of the reform, have 
become less segregated.’ On the other hand, Kallstenius has found that this has created 
some challenges in the way different groups within schools interact. Furthermore, the 
move of some of the more driven pupils away from suburbs with a high concentration 
of ethnic minorities may be disadvantageous for some of the students left in the local 
schools.  
 
Parents who chose independent schools, in particular, did so because, in their opinion, 
their children ‘get a “better” education, with a higher standard compared with public 
schools’. They ‘feel more trust in the chosen school’s capacity to offer a good social and 
learning climate’. The schools ‘share more closely the values of the family’ and ‘the free 
[independent] schools are often smaller which gives the environment a more personal 
touch’. Overall ‘the schools are pervaded with a higher degree of ambition and 
engagement since all parents, and pupils, have made an active choice to be there.’  
 
Kallstenius suggests that the next challenge to address is the new divide between 
informed and the uninformed families. The system now formally offers the same choices 
to everyone regardless of ethnic or socio-economic group thus delivering equality of 
opportunity if not quite equality of outcome, yet. The system favours the driven individual 
and prudent family, regardless of their economic situation, which will hopefully offer an 
incentive for more people to imitate those that have already made a school choice: ‘On 
the level of the individual, there are many, irrespective of ethnic and socio-economic 
background, who benefit from the free school choice. By making an active choice they 
strive to increase their chances of a successful education and future working career.’ 
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Conclusion 
 
We have seen that the evidence seems to suggest that systematic school reforms (namely 
Sweden’s universal voucher scheme) that integrate parental choice at a fundamental level 
of resource distribution can turn out to be the most successful initiative and actually play 
a part in solving problems of segregation as well as improving standards generally. The 
way the evidence has been presented in the Government’s report, however, gives the 
impression that offering parents more choice comes with tremendous risks – witness the 
prudent statement made in the introduction of the Strategy Unit’s report: 
 

‘The most important conclusion drawn from the international evidence on 
school reform, and particularly reforms to extend parental choice, is the 
importance of getting the detailed system design conditions right… Under 
the right conditions, extending parental choice can raise education.’29  

 
This is only correct in so far as a system designed to offer choice must imitate market 
conditions as closely as possible. Yet the implications and recommendations drawn from 
that conclusion have managed to justify the opposite. A policy initiative that was 
intended to increase school choice was blunted until the potential reform has turned into 
more of the same. 
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